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This appeal presents almost entirely a question

of fact, and we believe that a more exact statement

than is contained in the brief of the plaintiff in

error of the facts of the case and the circumstances

of the trial will in itself sufficiently answer most of

the arguments relied upon for a reversal.



The plaintiff in error is a lumber manufacturer

of Seattle, Washington. The defendant in error is

a wholesale lumber dealer engaged principally in

the sash and door business, which it has carried on

for many years at Pittsburgh, Pennsylvania.

On October 29, 1919, Mr. A. K. Rabe, the gen-

eral manager of the defendant in error, who had

been in the habit of making trips to the Pacific

Coast every year or so for the purpose of buying for

his company, called upon Mi*. Kehrer, the manager

of the plaintiff in error at the latter 's office at Se-

attle. (Tr. pp. 24, 25). His original purpose in so

doing was to arrange for the purchase of different

materials than those iuA^olved in this action, but in

the course of conversation Mr. Kehrer stated that

he wished to arrange to dispose of about two cars

per month of base, or what is commonly known as

baseboard, and casing. (Tr. pp. 71, 72). This sug-

gestion, Mr. Rabe states, was made at their first

meeting in the forenoon of the day in question,

when he was with JVIr. Kehrer for a couple of hours,

but no agreement was reached at that time and in

the afternoon he went back again and they then

agreed upon the price. Thereupon, JMr. Kehrer

wrote up in longhand on one of plaintiff-in-error's

regular sales sheets, a memorandum of their agree-

ment; one copy of which he delivered to Mr. Rabe



and which is in evidence as plainiff's Ex. 1. (Tr.

pp. 24, 25). This agreement (Tr. pp. 28, 29) begins:

"Sold to Commercial Sash & Door Co., Pittsburgh,

Pa. Deliver or ship to: advise." Then follows a

list of various sizes of base, casing and finish with

prices applicable to each item.

The prices quoted are per thousand feet board

measure and the abbreviation S 4 S means "sur-

face four sides", D 4 S means "dress four sides,"

S G means "slash grain" and V G means "vertical

grain." (Tr. p. 32).

Across the face of the memorandum delivered

to Mr. Rabe there was written and signed by Mr.

'Kehrer the following notation: "For mixed car

orders. Prices to stand to March 1st. Not to exceed

eight cars. All f. o. b. mill prices. Kehrer." There

was also noted on the memorandum by Mr. Kehrer

the following reservation: "Moldings subject to our

ability to get out at 40c per inch per 100 L. ft."

There was also endorsed by Mr. Kehrer upon the

back of this memorandum, a statement of certain

quantities, board measure, of particular dimensions

covered by the agreement, which he desired to have

the defendant in error adopt in sending in its

specifications for the first carload. (Tr. pp. 27, 29).

Mr. Rabe testified that upon the original of

this memorandum, which was retained by Mr.
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Kehrer, he endorsed the following: "Accepted, Com-

mercial Sash & Door Co., by A. K. Rabe." (Tr. p.

2Q). Mr. Kehrer disputed this statement, as well

as the defendant in error's entire version of the

transaction, (Tr. pp. 61-63), but, in view of the

jury's finding establishing the facts as contended for

by the defendant in error rather than by the plain-

tiff in error, the assumption is justified that they

believed Mr. Rabe in this particular. As the case

was finally submitted, however, this fact is not

particularly material, except possibly as bearing

upon the credibility of the witnesses.

The undisputed evidence was that such an ar-

rangement as was made in this instance is custom-

ary in the lumber trade and constitutes what is

laiown as a "blanket contract," covering the sale

of a certain number of cars upon w^orking specifi-

cations to follow, (Tr. p. 26) ; also that the phrase,

"Mixed car orders" is a term customarily used in

the lumber trade, having the definitely established

meaning that the buyer shall furnish specifications

for each car comprising two or three, or more, of

the enumerated items. (Tr. pp. 27, 43, 44, 45, 46).

"It is customary in the lumber business to

give and accept orders of that character for

cars of mixed items without specif^dng the par-

ticular amount of each item. On such an order
the buver would have to specifv approximately
what lie wanted." (Tr. p. 44).*



Under date of November 5tli, 1919, the defend-

ant in error sent in from its office in Pittsburgh

the specifications for the first car to be shipped,

which corresponded with the notations that Mr.

Kehrer had put on back of the memorandum, con-

verted from board measure to lineal measure.

(Plaintiff's Ex. 2, Tr. pp. 30, 27, 28). These speci-

fications recite :

'

' This is first car applying on eight

car contract." On November 12 the plaintiff in

error in acknowledging receipt of this order (Plain-

tiff's Ex. 3, Tr. p. 31) stated that it could not com-

ply with the request for specified lengths at the

price quoted, ''but we propose to load strictly in

accordance with AVest Coast Lumbermen's specifica-

tions," to which the plaintiff in error replied

(Plaintiff's Ex. 4, Tr. p. 33) acquiescing in this

arrangement.

On November 25, defendant in error sent in

the specifications for the second car (Plaintiff's

Ex. 5, Tr. p. 35) designated: "Second car on con-

tract", and on Dec. 3, 1919, the specifications for

a third car (Plaintiff's Ex. 6, Tr. p. 36), and,

thereupon, under date of December 9, (Plaintiff's

Ex, 7, Tr. p. 37) plaintiff in error wired and wrote

the defendant in error to the effect that it was re-

turning all of the orders submitted and that it

would not fill any of them. After som.e further

correspondence between the parties, w^hich is not
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particularly material on this appeal, this suit was

brought claiming damages for failure and refusal

to deliver all of the eight cars.

The undisputed evidence is that prices for

such materials began to advance in November of

1919, which advance continued rapidly until after

the first of the year. The details of such advances

from November of 1919 to February of 1920 are

fully covered in the testimony of a number of ex-

perienced witnesses, (Tr. pp. 41, 42, 44, 45, 46),

but inasmuch as no exception has been taken upon

the matter of values or to the measure or extent of

the damages awarded, it is unnecessary to examine

such evidence in detail.

Upon the close of defendant in error's case the

plaintiff in error challenged the sufficiency of the

evidence and moved for judgment in its favor. (Tr.

p. 46). The Court held that the memorandum

(Plaintiff's Ex. 1) even though accepted by the de-

fendant in error, could not be enforced as a con-

t]*act for the entire eight cars because of indefinite-

ness and lack of mutuality. It was further held,

however, that if this memorandum was intended by

the plaintiff in error, not simply as a quotation of

prices and by way of an invitation to deal, but as an

offer to the defendant in error to sell the materials

therein listed at the prices and within the quantities



specified, to stand good until March first, then to

the extent that this proposition was accepted before

it was withdrawn by orders complying with the

terms of the proposal, a contract resulted, for breach

of which the defendant in error was entitled to re-

cover its damages. The motion was denied and the

case allowed to proceed on that theory. (Tr. pp.

48-53).

The defense offered to the action, as sup-

ported by the testimony of Mr. Kehrer, (Tr. p. 60),

was, as is set forth on page 5 of plaintiff in error's

brief, that the memorandum was not submitted to

Mr. Rabe as an offer but simply as a basis for his

consideration which he was to take with him and

look over, and that he was to come back in the

afternoon and advise Mr. Kehrer what he wanted

to do, and that he did not come back and did not

accept the memorandum. (Tr. pp. 61, 62, 65). It

did not deny that it had refused to ship any lumber

or dispute the market values as testified to by the

defendant in error's witnesses, or the trade custom

as to such contracts and the meaning of the term

"Mixed car orders," or that the items called for

in the specifications for the three cars corresponded

to and were included in the items of the memoran-

dum.

In submitting the case to the jury, the Court

instructed that if they should find in accordance
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with the contentions of the plaintiff in error that

the memorandum was issued simply for an advisory

purpose and as a basis for consideration and that a

further conference was to he held with relation to it

before any agreement should be made, then the

verdict should be for the defendant; but that

if, on the other hand, such memorandum was

given to the defendant in error as a basis for

orders to have effect and force until March 1st,

then to the extent that it placed orders for any of

the materials included in the list of prices on the

memorandum before such offer was recalled, a con-

tract resulted as to the materials so ordered, and

for failure to furnish the same the plaintiff in

error was liable in damages, measured by the dif-

ference in the price agreed to be paid for the lum-

ber and the market price thereof at the time of the

breach. The jury was also instructed that they

could only consider the orders issued by the defend-

ant in error prior to the 9th day of December, at

which time it was held that the offer was withdrawn,

and that they should only consider such items of

the orders as corresponded with the items of the

memorandum. (Tr. pp. 78-82).

The jury must necessaril}^ have found, as a

l)asis for their verdict, in accordance with Mr.

Rabe's statement of the transaction, and that the

materials ordered corresponded to those offered to



be sold, at least to a sufficient extent to support

tlie recovery allowed.

It seems to us that logical consideration of the

matter directs attention first to the seventh assign-

ment of error, which raises the question of the cor-

rectness of the theory upon which the case was sub-

mitted by the Court to the jury. But as to this the

plaintiff in error apparently does not dispute the

correctness of the principle of law followed by

the Court but only its application, contending that

it was for the Court to say whether or not the parties

intended to make a contract rather than to submit

this issue to the jury.

If the case stood simply upon the Avritten

memorandum and orders, that contention might be

correct and the matter be then for the Court's de-

termination, but in such event the ruling, no doubt,

would l)e the same.

"Where the property to be sold is accur-

ately defined and an amount stated as the price

in a communication made, not by general ad-

vertisement, but to one person individually, no
reasonable construction seems possible except

that the writer offers to sell the property de-

scribed for the price mentioned."

Williston on Contracts, Vol. 1, p. 34, para. 27.

Such a construction would be supported by the

language of this memorandum commencing with
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the words: "Sold to," "Deliver or ship to: advise,"

specifying "For mixed car orders. Prices to stand

to March 1. Not to exceed eight cars. All f. o. b.

mill prices," containing a reservation or protective

clause for the seller: "Moldings subject to our abil-

ity to get out," signed by the manager of the seller

and bearing upon the back in his handwriting the

specifications desired by him for the first car.

And in view of the direct conflict between the

two parties as to the intent with which the memor-

andum was issued, and the entire nature and cir-

cumstances of the negotiations between them, it was

certainly proper to submit this issue to the jury.

"But where there is more than a mere quo-

tation of prices, and the elements of an offer

are present, the contract may be completed by
acceptance. * * * It must be remembered,
however, that in all these cases the question is

one of intention, and that whether or not

such transactions are to ]}e construed as agree-

ments depends on the intention of the parties as

collected from the language used and the na-

ture of the transaction."

13 C. J. 289.

"In its final determination the question
seems to be one of intention of the parties and,

being such, it depends upon the facts of the

particular case."

23 R. C. L. 1282.

It is also urged in connection with this assign-
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ment of error that the Court by its instructions

ruled the three orders were acceptances of the

memorandum leaving- to the jury only the question

of whether the memorandum was submitted as a

basis for orders. If the instrctions actually amounted

to this they would not be erroneous, because the

Court had before it the orders, the defendant in

error's witnesses had testified in detail as to the

correspondence l^ctween the specifications of the

orders and the items contained in the memorandum

(Plaintiff's Ex. 1, Tr. pp. 5i, 06, 57, 58, 60) and,

wJiat would be sufficient were there nothing" more,

Mr. Kehrer had testified that, "These three orders

which were sent in correspond with the items on

plaintiff's Ex. 1, except the molding." (Tr. pp. 64,

65). He also testified: "The sizes mentioned in

plaintiff's Ex. 1 would be understood to be standard

sizes" (Tr. p. 65), and, "All of the items called

for in these orders were standard sizes." (Tr. p.

71). Plaintiff in error made no claim that the

molding" was not within its ability to get out in the

correspondence between the parties either before

or at the time the orders were returned. Under

such circumstancs the Court miglit well have held

as a matter of law that the orders were sufficient

acceptances.

But it did not do so. It left to the jury not

only the question of whether there was an offer but
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also the question of acceptance, as shown by that

portion of the instructions immediately following

the portion complained of by the plaintiff in error

on pages 65 and 66 of its brief, which is as follows:

"In tliis connection you are instructed,

however, that if there was a difference in the
minds of the parties as to—the base or size

for molding or casing contemplated by the
plaintiff and standards and sizes for moldings
and casing contemplated by the defendant, then
you are instructed that there was no meeting
of the minds between the parties with relation

to the moldings, then there would be no contract
of sale, because there is no specification in the
memorandum, and if there is no standard upon
which the minds could meet, then the defend-
ant would not be in a position to fill that part
of the memorandum or contract." (Tr. pp. 81,

82).

Referring now to the first assignment of error,

which complains of the admission in evidence of

the memorandum, plaintiff's Ex. 1, the arg-ument

that is made and the authorities cited relate to the

proposition that was decided by the Court in favor

of the plaintiff in error, namely: that such memor-

andum did not, even though there was endorsed

thereon the acceptance of the defendant in error,

constitute a contract, because it was too definite

and lacking in mutuality to be enforceable. As the

defendant in error has not appealed from this hold-

ing there is no occasion for it to argue that question

of law. The memorandum still had force and effect
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as a basis for orders, if intended as an offer, and

on that theory was properly admissible in evidence.

"An offer to sell, however, may expressly

leave the determination of the amount of the

commodity to the buyer so that an acceptance

by the buyer desigTiating the amount will con-

stitute a binding contract."

23 R. C. L. 1281.

'^ Other promises are not infrequent where
the promisee is given an option to determine
within specified limits or as to a particular

matter the iDerformance which he wishes. Some-
times this choice on the part of the promisee
must be exercised when the offer is accepted.

In other cases the option need not be exercised

until time for performance of the contract.

Frequently such a choice is given in regard
to the time of performing a contract. So the

place of performance, the quantity of goods to

he sold, the kind of goods, the method of ship-

ment or any other matter may be left optional

to the promisee."

WilHston on Contracts, p. 77.

See also

:

Wheeler vs. New Brunswick etc. B. B. Co.,

115 U. S. 29; 29 L. Ed. 341.

For the same reason it was proper to admit in

evidence the orders, (Plaintiff's Exhibits 2, 5, 6)

which action is complained of by the second, third

and fourth assignments of error. It is argued ex-

tensively (plaintiff in error's brief, pages 33 to

62), that these orders do not correspond with the



14

items of the memorandum. We cannot understand

how this is a debatable question in view of Mr.

Kehrer's definite and positive declaration that thej^

do so correspond. (Tr. pp. 64, 65). It is true that

some confusion existed for a time at the trial, owing

to the use of both rough and finished sizes, but this

was explained to the Court's satisfaction by the tes-

timony of the defendant in error's witnesses which

was not contradicted or opposed. (Tr. pp. 52-58).

A discussion of the evidence on this point would

only result in a confusion of details which seems to

be unnecessary. Certainly the exhibits were prop-

erly admitted under the theory adopted by the

Court and it was left to the jury to determine to

what extent the items corresponded so as to con-

situte an accepance of the offer.

In connection wtih the discussion of the tliird

assignment of error, it is suggested that the letter

of November 12, 1919, from the plaintiff in error

to the defendant in error, (Plaintiff's Ex. 3, Tr.

p. 31) amounted to a withdrawal of the offei' be-

cause it indicated the desire of the plaintiff in eiTor

to sell principally only certain kinds of material.

But it did not refuse to entertain orders containing

a selection from the other items. It recognized

the continued existence of whatever arrangement

had been made and certainlv gave no notice of a
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withdrawal of an}^ part thereof. There was no final

and definite repudiation or withdrawal until the

telegram and letter of December 9. There was no

contention made by the plaintiff: in error at the

time of trial that its letter of November 12th con-

stituted a withdrawal of the offer.

"To amount to a withdrawal there must be
coromunicated a distinct, unequivocal and un-
conditional statement to that effect, so definite

as to leave no doubt that further relations be-

tween the parties on the question are at an end.

The renunciation of an offer to contract should,

in substance, be as explicit and definite as a
renunciation of the contract after its accept-

ance. With reference to the renunciation of a
contract, the rule is stated in vol. 2, Mechem
on Sales, § 1087, as follows

:

'' 'Wliere before the time arrives for the

performance of the contract by one party, the

other absolutely and unqualifiedly announces
that he will neither receive such performance by
the fomier nor perform on his part, the former
may, if he desires, consider himself as absolved
from his duty to joerform. This renmiciation

by the other, however, must be more than a

mere threat of non-peiformance, and a fortiori,

more than mere idle talk of not performing; it

must be a distinct, unequivocal and absolute

refusal to receive performance or to perform
on his own part.'

"

Victor Safe cf' Lock Co. v. O'Keil, 48 Wash.
182.

The fifth assignment of error relates to the in-

stillction under which the jury was left to deter-
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mine whether or not Mr. Rabe, on behalf of defend-

ant in error, had endorsed an acceptance on the

memorandum. While such question was probably

immaterial under the theory on which the case was

ultimately submitted, it certainly was not preju-

dicial to leave it to the jury to determine under the

testimony what was the actual fact.

The sixth assignment of error is to the re-

fusal of the Court to instruct the jury that if Mr.

Rabe did not endorse an acceptance on the

original memorandum, the defendant in error could

not recover. This assignment is not discussed in

the plaintiff in error's brief and we think it is

sufficient answer to it to say that whatever might

have been the effect as a matter of law of the en-

dorsement by the defendant in error of this accept-

ance on the contract in establishing on its behalf

a light to recover for failure to deliver the entire

eight cars, as claimed in the complaint, the failure

to establish such acceptance would really have no

bearing upon the theory of the case as adopted by

the trial Court and the issues as submitted to the

jury.

The primary issue in the case was one of fact.

As the plaintiff in error says in its brief at page

5, its contention was that plaintiff's Ex. 1 was only

a quotation of prices which was further to be acted
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upon by the defendant in error before becoming

effective for any purpose and that it was not the

intent or agreement that these quotations should

be considered as an offer of sale. The defendant

in error's position, on the other hand, was that this

memorandum amounted to a firm offer or agreement

to sell. As the Court said in passing upon the mo-

tion for judgment notwithstanding the verdict and

for a new trial: (Tr. p. 16)

"The issue was submitted to the jury upon
the question of whether the list of prices was
issued by the defendant as a firm offer until

the first of jMarch, and acted upon by the plain-

tiff and accepted by it to the extent of having
ordered three cars when the offer was with-

drawn. '

'

The jury In^ their verdict must have found thai;

the memorandum was issued by the plaintiff in error

as a firm offer to be acted upon by the defendant in

error and had been accepted up to the extent of

not more than three cars before it was revoked and

withdrawn. There was no indefiniteness as to quan-

tity, for defendant's memorandum or offer, if not

withdrawn, was good for such amount as might be

ordered by the plaintiff not to exceed eight mixed

carloads, which, it was established, in the lumber

trade, meant cars containing a selection of two or

more of the items listed. Nor was there any inade-

quacy relative to the time of shipment which the
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memorandum provided should be subject to the ad-

vice of the purchaser.

If defendant's present arguments were fol-

lowed it would mean that no proposal made either

generally or specifically for the sale of personal

property would become a contract by the placing

of an order in conformity therew^ith, but that there

would have to be a further written assent by the

proposer indicating an acceptance of the order.

This, however, is not the law, for if the order is

within the terms of the proposal and is communi-

cated before the proposal is withdrawn it is an

acceptance of the offer and constitutes a contract.

Such is this case under the determination of facts

by the jury.

Respectfully submitted,

IRA BRONSON,
J. S. ROBINSON,

H. B. JONES,

Attorneys for Defendant in Error.


